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OPI NI ONS BELOW

The opinion of the United States Court of Appeals for
the NNnth Crcuit is reported at 57 F.3d 712 (9th Gr. 1995)
and is reprinted in the appendix to the Petition for Wit of
Certiorari ("Pet. App.") at Pet. App. 1-22. The order of the
Court of Appeals denying California' s Petition for Rehearing
and Suggestion for Rehearing En Banc is reprinted at Pet.
App. 53-54. The opinion of the United States District Court
for the Northern District of California granting California's
Motion for Summary Judgnment is reported at 778 F. Supp. 1522
(N.D. Cal. 1991) and is reprinted at Pet. App. 23-52.

JURI SDI CTI ON
The Ninth Crcuit issued its decision and judgnment on
June 7, 1995. After denial of a Petition for Rehearing and
Suggestion for Rehearing En Banc, Pet. App. 53-54, and an
extension of time to file a Petition for Wit of Certiorari
("Cert. Pet."), certiorari was granted on April 15, 1996.
This Court has jurisdiction under 28 U S.C. 8§ 1254(1) (1994).
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STATUTES | NVOLVED

The rel evant federal statutory provisions are sections
514(a) and (d), 29 U S.C. 88 1144(a) and 1144(d) of the
Enpl oyee Retirenment Income Security Act of 1974 ("ERI SA"), 29
US C 8§ 1001 et seq., (1994), and the Nationa
Apprenticeship ("Fitzgerald") Act, 29 U S C 8§ 50 (1994).
The relevant California statutory provision is California
Labor Code section 1777.5 (West Supp. 1996). The rel evant

statutes are reproduced at Pet. App. 55-63.

STATEMENT OF THE CASE

Thi s case concerns the question of whether California
may, consistent with the Enpl oyee Retirenment |ncone Security
Act ("ERISA"), 29 U S.C 88 1001 et seq. (1994), continue its
long-time practice of limting an apprentice wage on state
funded public works to those workers who are registered
apprentices in approved apprenticeship prograns. Al though
apprenticeship has existed in Anerica since colonial tines,
this Court has had little occasion to adjudicate issues
concerning this venerable institution. Because this is not
an area the Court has frequented, sonme background on the
| egal status of apprenticeship is useful in understanding the

context of this action.

DI LL PET BRI EF-1. 2f 2



The Traditional State Role Through The
End Of The Craft Era WAas To Enforce The
Predecessor Of The Modern Apprentice's
"Witten Agreement.”

Al t hough under common law, the traditional contractua
rel ati onshi p between master and apprentice was personal and
bilateral, sone terns of that relationship, unlike other
private arrangenents, becane regul ated by public law early in
English legal history. The English Statute of Artificers
(1563) addressed the length of an apprenticeship, setting it
at seven years. WJ. RraBauad, THe CRAFT APPRENTICE:  FROV FRANKLIN TO
THE MAHNE AE INAVER A 4 (1986). English apprenticeship
thereafter noved froma rel ationshi p betwen parent and
nmast er based on private customto a public or quasi-public
affair falling under the control of rmunicipal authorities or
guilds. OJ. Dunoe aAb R C DenvaN, ENGLI SH APPRENTI CESH P AND CH LD
Lascr 30 (1912). Inheriting this craft apprenticeship
tradition with the conmon | aw, the colonies, and |later the
states, enforced the apprentice's obligation to serve the
i ndentured tine, as well as the naster's obligation to train,
care for, and protect the apprentice. 1 Grace Aegorr, THE CHLD
AND THE STATE 216- 18 (1938).

In the first decades of this century, apprenticeship
evol ved away froma private, albeit state-regul ated, two-

sided master-apprentice relationship. The apprentice no

| onger subsisted in the quarters of his master but lived as
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an i ndependent and nobil e wage-earner, with the schedul e of
skills he was to | earn being specified by trade-associations
rather than individual masters, and with a role for public
authority, limted mainly to that of providing classroom
instruction in the theory of the trade. StEwRT SOR MsHAW
APPRENTI CESH P.  PRINOPLES, RELATIONSH PS, ProceDRES 8 (table) (1932).
Wth industrialization, the states began to realize that in a
system | acki ng i ndi vidual masters, neither enployer nor
potential apprentice could assess whether apprentices were
acquiring the needed skills. Wiile greater enployer
investrment in |abor skills was needed as industrialization
denmanded hi gher skills, |abor nobility hanpered that
investment. A single enployer could not follow each
apprentice's progress to be sure all necessary skills were

| earned. 1d. at 66-67 (discussing difficulties anmong
construction enployers in interchange).

The newy nobile potential apprentice, on the other
hand, was faced with problens as well: There was no
protection agai nst placenent of "apprentices"” in dead end,
| ow-wage jobs that did not deliver training, nor was there
any assurance that training would include the theory, as well
as the manual skills, necessary to produce a fully trained

mechanic.® Both enpl oyer and apprentice concerns coul d be net

1 One commentator at the tine | abeled the first formof m suse of
apprenticeship "exploitation" and the second "fake" apprenticeship.
SCRI MSHAW supra, at 149, 152.

DI LL PET BRI EF-1. 2f 4



i f involved enpl oyers worked through their trade associ ations
to fornul ate standards of apprenticeship in cooperation with
bot h organi zed | abor and public authorities.? Such standards
woul d i nclude uni formwage scal es and the "necessary rel ated
science of the trade," as well as certification by neans of a
di pl oma. SorwmsHaw supra, at 63.

The remedi es for these |abor market difficulties
produced a change in the state role in the 1920's. The
states were joined and encouraged by the federal governnent
in the 1930's in defining an apprentice and protecting
apprenticeship opportunities.

The need to create a federal definition of an apprentice
arose when the federal governnent attenpted to create m ni num
wage | aws through the private industry codes of the Nationa
Recovery Act ("N R A ™). To Safeguard the Welfare of
Apprentices: Hearings on HR 6205 Before a Subcomm of the
Comm on Labor, House of Representatives, 75th Cong., 1st
Sess. 3 (1937) (testinony of Beyer) [hereinafter
"Saf eguard"]. These codes established a m ni numwage, but

the codes failed to establish an exenption fromthe m ni num

2 An inherent problemwth placing the full responsibility of
apprenticeship on the private sector is the |long period of training
required. Both varying |levels of interest in cooperative endeavors
within industry and fluctuations in market cycles nake it hard to ensure
conpl etion of an extended training experience. See SCR MSHAW supra, at
43 (the "opportunistic" enployer responds to spot shortages) and WLLI AM
F. PATTERSON AND M H. HEDGES, EDUCATING FOR | NDUSTRY:  POLI CI ES AND PROCEDURES OF
A NATI ONAL APPRENTI CESHI P SYSTEM 111 (1946) (industry-only schools are
"l avish" in good times, but vul nerabl e when busi ness goes down).
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wage |laws for apprentices. |1d. The Federal Commttee on
Apprenticeship ("Commttee") was established in June 1934, in
part, to create a definition of an apprentice in order to
prevent enpl oyees from being used nerely as a source of

"cheap labor." 1d. at 47 (Report of the Federal Conmttee on

Apprentice Training). The Commttee's definition of a "bona
fide" apprentice included the requirenent that agreenents
bet ween an enpl oyer and an apprenti ce be approved by the

state commttee on apprenticeship. 1d. State apprenticeship

conmttees established under the NR A woul d be responsible
for applying the federal Commttee's rules and regul ati ons.

Id.

In 1938, Congress enacted the Fair Labor Standards Act
("FLSA"), ch. 676, 52 Stat. 1060 (1938) (current version at
29 U S.C. 88 201-218 (1994)), requiring the paynent of a
m ni mum wage to nost workers. |In that sane year, the
Departnment of Labor, under the authority of section 14 of the
FLSA, promul gated regul ations that specified the conditions
under which an apprentice could be exenpted fromthe m ni num
wage requirenents of the FLSA. 29 CF. R 88 521.1-521.90
(1938). These regul ations defined an apprentice as a worker
regi stered under approved substantive standards:

[A] person at |east 16 years of age who is covered

by a witten agreenent with an enployer, or with an

associ ation of enployers, which apprenticeship
agreenent (1) has been approved by the State
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Apprenticeship Council or other established
authority of the State, or if none such exists, by
the Federal Comm ttee on Apprenticeships, and (2)
provides for not |ess than 4,000 hours of
reasonabl y continuous enpl oynment for such person
for his participation in an approved schedul e of
wor k experience through enpl oyment and at | east 144
hours per year of related supplenmental instruction.
29 C.F.R § 521.1 (1938)° (enphasis added).
Thi s evol ution occurred during the sane period that a second
| egal devel opnent relevant to this case, enactnent of
prevailing wage | aws, was taking hol d.
1. Prevailing Wage Laws Acconmmodat e
Contractors' Use of Apprentices By
Defining An Apprentice Before A Public

Wor k Begins And Offering An Apprentice
Wage Bel ow Craft Journey Rates.

The broad establishnment of prevailing wage and ot her
m ni mum wage | aws occurred contenporaneously with the change
in the governnental role in pronoting apprenticeship. Wth
t he enactnent of statutory m ni num wage provisions cane the
recognition that unless wage | aws were structured to

recogni ze the particul ar wage practices conmon in

® This definition of "apprentice" is virtually identical to the
definition of apprentice published in 1937 by the Federal Committee on
Apprenticeship, with the endorsenent of the Departnment of Labor
prescribing "Suggested Language for a State Apprenticeship Law. " ABBOTT,
supra, at 251, reprinting the text of the suggested |aw

The current regul ations define an apprentice consistent with this
original definition by providing that he or she be enployed "under
standards of apprenticeship fulfilling the requirenents of § 29.5." 29
CF.R § 29.2(e) (1995), Pet. App. 65.

The reference to "standards of apprenticeship” defines the
organi zed witten plan enbodying the terms and conditions of enpl oynent,
training, and supervision (detailed in 22 subparts), which include the
famliar elements of a witten agreenent as required by state | aw
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apprenti ceship agreenents, enployers could be di scouraged for
econom ¢ reasons from providing the on-the-job training
opportunities essential to apprenticeship. (See, supra, pp.
5-6.)

The so-called prevailing wage | aws are anal ogous to
m ni mum wage |aws in many respects, but are applicable to
governnental projects and endeavor to replicate private wage
rates on public projects. Underlying prevailing wage laws is
the general principle that public construction contracts be
awarded to the |owest bidder. 1 WTkN, SumaRy & CALIFORN A LAW §
79 (9th ed. 1987 and Supp. 1995). By requiring enployers
entering into such contracts to observe, as a mninmm the
wages prevailing in the locality of the construction for each
particul ar kind of worker, the prevailing wage | aws prevent
contractors fromlowering | abor standards and engaging in
unfair wage conpetition in order to submt the | owest bid.
At the sane tine, the quality of work on governnenta
projects is preserved by assuring that contractors do not
hi re substandard workers who cannot command the prevailing

wage and are willing to work for less. Lusardi Const. Co. V.

Aubry, 1 Cal. 4th 976, 4 Cal. Rotr. 2d 837 (1992).

The federal Davis-Bacon Act, 40 U S.C. 88 276a to 276a-5
(1994), for exanple, passed in 1931, sets the m ni nrum wages

that nust be paid on federal public works projects as the

i ncorporating standards, 8 29.5(b)(11) (1995), and the registration of
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wages paid for simlar workers on private construction jobs.
In 1931, California passed a simlar |aw, nodeled on the

Davi s-Bacon Act, O G Sansone Co. v. Dept. of Transportation,

55 Cal. App. 3d 434, 458 n.4 and acconpanyi ng text, 127 Cal.
Rptr. 799 (1976), which established on a trade-by-trade basis
t he wages that nust be paid to workers on public works
projects funded by the state.

Bot h the Davi s-Bacon Act and the California prevailing
wage | aw all ow a wage for registered apprentices in
apprenti ceship prograns approved as neeting the standards of
the National Apprenticeship ("Fitzgerald") Act, 29 U S C 8§
50 (1994), different fromthat applicable to fully-qualified
journey-level workers. See 29 CF. R § 29.2(f) (1995)
(federal definition of apprenticeship progran), Pet. App. 65;
Ca.. Cooe Recs. tit. 8, 8 205(e) (1995) (California
counterpart). Under both the Davis-Bacon Act and the
California law, the specific prevailing wage for apprentices
is set at less than that for fully trained workers in the
trade, and varies with the apprentices' |evels of progress

through the nulti-year apprenticeship program See 29 C. F.R

§ 29.5(b)(5) (1995), Pet. App. 73; CA. OxeRecs. tit. 8, §8§
208(b), 212(c)(7) (1995); Ca. Lae Ce § 1777.5 (Veést Supp.
1996), Pet. App. 58-63.

agreenents, 8 29.5(b)(18) (1995). Pet. App. 72-75.
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Li ke the m ni mum wage | aws, neither federal nor state
prevailing wage | aws | eave the issue of determ ning which
workers may be paid at the apprentice wage rate to a case-by-
case, or post hoc, decision. Under the Davis-Bacon Act, only
workers in a bona fide apprenticeship programregistered with
the "State Apprenticeship Agency" or the federal Bureau of
Apprenticeship and Training ("BAT') are deenmed "apprentices."
29 CF.R 8 5.2(n)(1) (1995). Under regul ations covering
requi red Davi s-Bacon contract clauses, "[a] pprentices will be
permtted to work at |less than the predeterm ned rate when
they are enpl oyed pursuant to and individually registered in

a bona fide apprenticeship program..." under the
regi stration requirenment defined above. 29 CF.R 8§
5.5(a) (4) (1995).

California' s prevailing wage | aw apprenti ce wage
provisions are simlar. Ca. Las GCoe § 1777.5 (West Supp.
1996). "Apprentices" are defined by characteristics
particular to the worker ("training under apprenticeship
standards and witten apprentice agreenents") and,
secondarily, by state approval of the training and skil
devel opnent that is provided the apprentice. Speci fically,
apprentices are to be "registered,” and the standards and
agreenents covering themwhile registered are to provide for
a commtnment to a mninmumterm of enploynent, education, and

"participation in an approved programof training." Ca. LaB

Cae § 3077 (West 1989). The California Apprenticeship
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Council ("CAC') is authorized to approve apprenticeship
standards, Ca.. Las. Cooe § 3071 (West 1989), a term synonynous
with "approved programof training." Ca. Las GCxe § 3077
(West 1989). The CACis the "State Apprenticeshi p Agency”
recogni zed by the federal BAT as the body with authority to
approve apprenticeship prograns in California pursuant to
federal standards and for federal purposes, including the
Davi s-Bacon Act. 29 CF.R 8§ 29.12 (1995), Pet. App. 84-89.

These special provisions of the prevailing wage | aw
define an apprentice for prevailing wage purposes. This
definition serves both | egal doctrinal inperatives and
practical concerns.

The first state laws requiring contractors on public
wor ks to pay wages equi val ent to those prevalent in the
private market were declared unconstitutional because
contractors could not determne with any precision their wage

obligations in advance of bidding. Connally v. Gen.

Construction Co., 269 U S. 385, 393-394 (1926). The Davi s-

Bacon Act, and California' s | aw nodel ed on that Act, were
designed to avoid these constitutional problens by

determ ning m nimumwage rates with specificity before the
contractor is obliged to observe them tying those rates to

"correspondi ng cl asses of |aborers and nechanics, " Davis-

DI LL PET BRI EF-1. 2f 11



Bacon Act, 40 U.S.C. § 276a (1994), or "craft, classification

or type of workman." Ca. Lae Cooe § 1773 (West 1989).°
Setting wage rates for apprentices as a "type of

wor kman" presents special difficulties. Apprentices fall

bet ween skilled and unskilled workers, and "[p]art of

apprentices' renuneration is the coaching and vari ed

experiences received." WLLaAvF. Parterson AAD M H. Hepces, EDucaTi NG

FOR | NDUSTRY:  PaLi d ES AND PROCEDURES OF A NATI GNAL APPRENTI CESH P SYSTEM 81

(1946). Additionally, "predeterm nation" of the

apprenti ceship wage for the duration of the public project is

difficult because a central part of apprenticeship is pronpt

escal ation in wages as skill levels progress. 1d. at 81. At

the sane time, without sone effort to define with precision
the "type of workman" who can be paid as an apprentice and to
desi gnate the wages such a worker is to be paid, the
prevailing wage | aw as a whol e, dependent as it i s upon tying
wage rates to particular classes of workers, becones a
nullity: Any "apprentice" classification could then be used
as a residual class for workers to whomthe enpl oyer chooses
to pay |l ess than the determ ned prevailing wage for his or

her craft. Cf. Bldg. and Const. Trades' Dept., AFL-C O v.

Donovan, 712 F.2d 611, 626-629, (D.C. Gr. 1983), cert.

4 See, e.q., Mtropolitan Water District v. Witsett, 215 Cal.
400, 10 P.2d 751 (1932).
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deni ed, 464 U.S. 1069 (1984) (discussing difficulties with
Davi s-Bacon "hel per" classification if undefined).

In response to these |l egal and practical realities, the
California prevailing wage |aws, like the early federa
m ni rum wage and prevailing wage provisions (see, supra, pp.
5-6, 8-9), provided a definition of "apprentice" applicable
across crafts and trades, and provided that "apprentice"
wages coul d be determ ned increnentally, according to preset
nmet hods, as each apprentice progressed through his or her
craft program

The initial version of the prevailing wage provision at
i ssue here, 1937 Cal. Stat. 872 at 2424, provided sinply that
"every such apprentice shall be indentured to the contractor
doi ng the work and shall be steadily enployed by him shal
be paid the standard wage paid to apprentices under the
regul ations of the trade ...." Two years |later, however, the
Cal i fornia provision governing the wages paid apprentices on
public works projects was revised. 1939 Cal. Stat. 971.

What had intervened to cause the |egislature to anmend
California' s apprenticeship | aw was the passage of the 1937
Fitzgerald Act, followed by passage of California' s first
conpr ehensi ve apprenticeship | aw, known as the Shell ey-

Mal oney Apprentice Labor Standards Act of 1939. 1939 Cal.
Stat. 220 (current version at Ca. Lae GCooe 88 3070 et seq.

(West 1989 and Supp. 1996)). The changes to the prevailing
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wage apprenticeship provision substituted "witten agreenent”
for "indenture," and specified that the agreenents should be
under the conprehensive statute for program standard approval
and apprentice registration, the Shelley-Ml oney Act
("Chapter 4 ... of Division 3" of the Labor Code) as cross-
referenced in the present statute.®> Pet. App. 58.

The convergent devel opnent of state and federal
apprenticeship and prevailing wage statutes described above

is currently reflected in the aws not only of the federal

° CAL. LaB. CooE § 1777.5 (West Supp. 1996) is not enforced
precisely as it appears in the California statutes because of partial
invalidation in respects not here pertinent, and because the CAC has
exercised its express authority under CaL. LAB. CooE § 1777.7(e) (West
1996) to pronulgate interpretive rules in order to determne the
appropriate application of the provision in light of that invalidation
None of these court or administrative actions, however, change the
definition of an apprentice which is at the heart of this case.

In particular, the statute and the regul ati ons define apprentice
in a way that does not distinguish between apprentices registered in
different types of apprenticeship prograns--unilateral, enployer-only or
joint, union-managenent prograns; mnulti-enployer or single enployer
prograns; or prograns financed through enpl oyers’ general funds rather
than funded in sone respect through a separate trust fund. Any of these
ki nds of prograns can be regi stered, and apprentices registered through
any of them may work on public works. Ca.. CooE Recs. tit. 8, 88
230.1(a), 228(c) (1995). Nor does the definition of apprenticeship for
pur poses of applying the prevailing wage | aws establish any enpl oyer
fundi ng of apprenticeship as a condition of enploying registered
apprentices or paying themthe apprentice wage.

Moreover, as interpreted by the CAC, CAL. LaB. CobE § 1777.5 does
not prohibit unregistered "apprentices" fromworking on public works.
Rat her, the statute sinply requires that any non-registered apprentice
be paid at the appropriate journey-level rate for the class of work
performed. Ca.. CobE ReGs. tit 8, 8§ 230.1(b) (1995). As witten, CaL.
LaB. CoDE 8§ 1777.5 requires that contractors, or their sub-contractors,
becone signatory to the standards of a joint apprenticeship commttee
and nake contributions to the trust fund supporting the apprenticeship
training of the commttee. Neither of these requirenents currently is
in effect, nor were they at issue when this case was decided. Ca.. Cooe
REGs. tit 8, & 230.1 (1995).
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government and California, but of a majority of the other
states as well. Thirty-two states have prevailing wage | aws,
with at |least twenty-eight states restricting their sub-
journey apprentice wage to apprentices in prograns registered
with or approved by the state or BAT. Cert. Pet. 8 n.2.
Twenty-si x states share federal State Apprenticeship Counci
("SAC') status with California, Cert. Pet. 9 n.3, and in
those states the adm nistrative approval of apprenticeship
progranms i s done by the states, albeit pursuant to federal
st andar ds.

I11. Workers Who Were Not Regi stered

Apprentices Were Paid Wages Bel ow The
Journey Level, In This Case.

The facts giving rise to the current dispute are as
follows: 1In the Spring of 1987, the County of Sonoma awar ded
respondent D lIlingham as general contractor, a state-funded
public works contract for building a detention facility.

Pet. App. 25. On a public works project, paynent of
prevailing wages by all subcontractors is an el enent of the
construction contract wwth the general contractor. Ca. Las
Coe 8§ 1771 (West 1989). M. Manuel Arceo, doing business as
Sound Systens Media, was selected as a subcontractor on the
job. R 27, Decl. Arceo, T 3.

In June 1988, after the contract was |let, but before
Arceo's on-site work began, Arceo entered into a multi-

enpl oyer collective bargaining relationship with the Nati onal
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El ectroni c Systens Technicians Union. Pet. App. 26.

Al t hough the mul ti-enpl oyer bargaining unit did agree to
apprenti ceship standards on June 20, 1988 (R 39, Decl. Lee,
Exh. D, p. 032), no attenpt was nmade to register the
apprenticeship programuntil February, 1989. |1d. at 25, 34

(date stanps). Mreover, before February, 1989, the new
program woul d not have net the applicable standards had it
applied for registration, because no arrangenents had been
made to provide any classroomtraining to the apprentices.

R 39, Decl. Lee, Exh. D, p. 028 at Article XI.°® Only in
February, 1989, did the new apprenticeship program at | ast
secure the necessary letter of commtnent for educational
services froma comunity college. R 39, Decl. Lee, Exh. D
p. 039.

The apprenticeship programfinally filed its conpl eted
application for certification in February 1989, and was
initially approved by the Chief of the D vision of
Apprenticeship Standards, after some necessary changes, in

August. R 39, Decl. Lee, Exh. D, pp. 032, 037, 038. Fina

® The federal standards, 29 C F.R § 29.5(b)(4) (1995), Pet. App.
72-73, as enforced by the state, Ca.. LaB. CooeE § 3074 (West 1989), CaL.
CobE REGS. tit. 8, 8 212(a)(3) (1995), require that apprenticeship
prograns provide "related and supplenental instruction" to apprentices.
Upon approval of the standards, the progranmis regi stered apprentices
neet the prerequisites to share in the approximately $7 mllion
all ocated by California to the conmunity colleges to underwite "rel ated
and supplenmental instruction.” CaL. LAB. CopE § 3074.3 (West 1989)
(prerequisite); Ca.. Ebuc. CopE 88 8150- 8156 (West 1994 and Supp. 1996)
(apprenticeship rei nbursenents); Budget Act, 1995 Cal. Stat. 303, itemns
6870-101-001(a)-(b) (appropriation of $6.99 mllion for FY 1995-1996).
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approval by the CACitself, the ultimate decision making

aut hority where approval is contested, was del ayed because of
an appeal filed by another apprenticeship conmttee and was
not effective until Cctober, 1990.

Thr oughout the period of on-site work--both before and
after the application for approval was first filed--Arceo
enpl oyed construction workers and filed certified payrolls
showi ng the pay rates for each craft, classification, or type
of worker, and the actual anobunts paid to each individual
R 39, Decl. Lee, T 2, Exh. E. Throughout that period, Arceo
used the apprentice rate for certain workers even though
t hose workers were not registered apprentices participating
in an approved program

| V. Proceedi ngs Bel ow.

When an audit showed that Arceo had paid workers at an
apprenticeship rate who were entitled to be paid at the
journey level, Dllinghamreceived notice fromthe state
requiring that it withhold funds from subcontractor Arceo in
order to pay Arceo's workers the difference between the wages
they were paid and the amount they should have been paid. On
receiving this notice, Dllinghamand Arceo sued in federa
district court for declaratory relief, alleging that
California' s requirement that workers on a prevailing wage
project be paid at full journey |level unless they are

regi stered apprentices as defined by the state is invalid as
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preenpted by both ERI SA and the National Labor Rel ations Act
("NLRA"), 29 U S.C 88 151 et seq. (1994). Specifically

pertinent, D |lingham and Arceo clainmed that the existence of
Arceo's collectively bargai ned pay rate for apprentices,
wi t hout nore, established that workers paid that rate were
"apprentices" in an ERlI SA-covered "plan, fund or program"
and any state | aw setting wages for those individuals
inpermssibly "relates to" that purported ERI SA plan within
t he neani ng of section 514(a) of ERISA 29 U S. C 8§ 1144(a)
(1994).

The district court rejected preenption argunents under
ERI SA and the NLRA, 7 Pet. App. 39-40, 48-49. It held that
California' s regulation of apprenticeship prograns is part of
a cooperative state-federal effort for the fornulation and
pronoti on of apprenticeship prograns, and is therefore saved
frompreenption by the Fitzgerald Act, as incorporated in
ERI SA' s savi ngs clause, section 514(d), 29 U S. C § 1144(d)
(1994).

The Ninth Crcuit reversed, holding that the restriction

of the apprentice prevailing wage to workers who were

" The district court ruled that because state enforcenent of
m ni mum apprenti ceship standards constituted a valid "m ni nrum enpl oynent
standard" they were not preenpted by the NLRA under Metropolitan Life
I nsurance Co. v. Massachusetts, 471 U. S. 724 (1985) and Fort Halif ax
Packing Co., Inc. v. Coyne, 482 U.S. 1 (1987). The Ninth Crcuit did
not reach this issue and no cross-petition for certiorari was filed
raising it.
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regi stered apprentices was preenpted by ERI SA on the
fol | owi ng grounds:

1) California' s application of its prevailing wage | aw
to all ow paynent of the | ower apprentice rate only to
enpl oyees in "approved" prograns had the effect and possibly
the aimof encouraging participation in state approved ER SA
pl ans whil e di scouragi ng participation in unapproved ER SA
pl ans. Pet. App. 14.

2) California |law was not saved from preenption by the
ERI SA savi ngs cl ause because, while the Fitzgerald Act does
provide for state approval of apprenticeship prograns, it
does not depend on state | aw for enforcenent, does not
mandat e apprenticeship prograns and does not seek to
di scourage ot her types of training prograns. In the view of
the Nnth CGrcuit the Fitzgerald Act would not be inpaired by
preenption of this California law. Pet. App. 18.

In their unsuccessful petition for rehearing,
petitioners noted that the Ninth CGrcuit opinion did not
discuss at all this Court's then-recent decision
substantially recasting the previous understandi ng concerning

which state laws "relate to" ERI SA plans. New York State

Conference of Blue G oss and Blue Shield et al. v. Travel ers,

115 S. . 1671 (1995).
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SUMVARY OF ARGUMENT

This case concerns California' s apprentice wage on
publicly funded construction projects. This wage is limted
to registered apprentices in apprenticeship training prograns
whi ch have been approved as neeting federal standards. The
guestion in this case is whether ERI SA preenpts such a rule
and requires the state to use a different definition of
apprentice on its public works fromthat used by the federa
government for federally funded works in California.
California contends that creating such conflicting rules for
contractors within the state is not required by ER SA
preenpti on.

ERI SA preenption enbodi es Congress' intent to spare
enpl oyee benefit plans fromconflicting state and | ocal
regulation. The difficulty cones fromthe unhel pful choice
of ternms used in the preenption clause. ERI SA s preenption
clause uses "relates to" as a termof [imtation indicating
that Congress only intended to preenpt state laws that relate
to ERISA plans. This text turns out to be unhel pful, as this
Court pointed out in Travelers last term because all |aws
stand in sonme relation to one another. Proper analysis of
the statute and Congressional intent therefore requires nore
than the construction of a sinplistic syllogismdenonstrating

that one |law rel ates to anot her.
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The California law in question is one at the
intersection of three areas of traditional state concern:
State public works and public contracting, state regul ation
of wages, and state approval of apprenticeship progranms and
pronotion of apprenticeship. Preenption in areas of
traditional state regulation will cone only after a show ng
of a clear and nmanifest intent of Congress. |In this case
there is no indication that Congress intended to require
California to adopt a different rule for apprentice wages on
state public works fromthat on federal works.

California | aw does not tell any ERI SA plan what to do.
Rather it tells contractors which workers may be classified
as apprentices for pay purposes on public works. The
definition California has chosen is the same as that used by
the federal governnment. This choice has only an indirect
econom ¢ effect on sone ERISA plans. It provides an
incentive to plans to neet the federal standards needed to
obtain state approval of an apprenticeship program The | aw
does not command any particul ar benefit structure or form of
adm nistration. The problemis that whatever choice a state
makes concerning a prevailing wage |aw, or an apprentice
definition in such a law, the choice will in sone sense
"relate to" an ERISA plan. A state lawwi |l either pronote
apprenticeship or hinder it.

If the court finds that the |law in question does "rel ate

to" ERISA plans, then California contends that the lawis
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saved frompreenption. The Fitzgerald Act expresses a
congressi onal goal to pronote apprenticeship and apprentice
| abor standards. This Act would be inpaired by the
preenption of California | aw, which recogni zes only

apprentices in prograns neeting the Fitzgerald Act standards.

ARGUMENT

Under California' s prevailing wage law, the state
determ nes the m ni rumwages to be paid on public works jobs
for each category of worker (carpenters, electricians,
operating engineers, |aborers, and so on), setting those
wages at the level prevailing in the locality for that
particul ar kind of work. Enforcing that scheme necessarily
entails a governnental determnation that the contractor is
correctly classifying the worker in question. |If contractors
were free to define highly-skilled individuals who operate
cranes as | aborers, for exanple, and pay them | aborers’
wages, the overall schene of the prevailing wage statutes
woul d be fatally inpaired. Poor quality and even dangerous
construction work is the likely inmediate result, since
fully-qualified skilled workers are unlikely to take jobs at
wages far below that prevailing for their craft.

Li kewi se, a state cannot neani ngfully provide that
apprentices are to be paid one wage and j ourney-|evel workers
anot her absent some nmeans of distinguishing apprentices from

journey-level workers. It is for that reason that both
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federal and California prevailing wage | aws have, since |ong

bef ore ERI SA was enacted, defined the individuals who may be

treated as apprentices for purposes of the prevailing wage

I aw, rather than | eaving the category for enployer

definition. (See, supra, pp. 8-9.)

I . ERI SA Does Not Preenpt California's Ability To
Restrict Apprentice Wages To Regi stered

Apprentices Because, Under Travelers,
California's Law Does Not Relate To ERI SA Pl ans.

The question in this case is whether Congress, in
enacting ERI SA, intended to displace the state's authority to

set wages on its own public works jobs for one category of

workers paid "'their regular conpensation directly by the

enpl oyer' for productive work, |ike any other enployee

Massachusetts v. Morash, 490 U. S. 107, 117 (1989), quoting

Secretary of Labor, Notice of Proposed Rul emaking, 39 Fed.
Reg. 422 (1974), by withdrawing the authority to determ ne
whi ch workers neet the criteria that justify paying them as
apprentices and which do not.
A. Travelers Provides The Analytical
Framewor k For Approaching The "Unhel pful
Text" Of ERI SA.

Last term New York State Conference of Blue Cross and

Blue Shield et al. v. Travelers, 115 S. . 1671 (1995),

addressed a problemof statutory construction caused by the
“unhel pful” text of ERI SA, which preenpts all |aws which

“relate to” enployee wel fare benefit plans. [1d. at 1677. 1In
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cases where, as here, federal lawis said to bar state action
in fields of traditional state regulation, this Court has

wor ked on the “assunption that the historic police powers of
the States were not to be superseded by the Federal Act

unl ess that was the clear and nmani fest purpose of Congress.”

Travelers, quoting R ce v. Santa Fe El evator Corp., 331

U. S. 218, 230 (1947).

ERI SA cannot be taken to nean that literally all |aws
which “relate” to ERI SA plans are preenpted, because as
Travelers noted, in reality all things are in sone fashion
related to one another. 115 S. Q. at 1677. In light of this
unhel pful text, we nust look to the “objectives of the ERI SA
statute as a guide to the scope of the state | aw Congress
understood would survive,” id., as well as the purpose and
effect of the state law in question. Id. at 1678.

Travel ers first distinguishes the preenption treatnent

of those laws which explicitly refer to ER SA covered pl ans,

see e.g. Mackey v. Lanier Collection Agency & Services, Inc.,

486 U.S. 825 (1988), fromthose which do not. As we wll
show, this California | aw does not make reference to an ER SA
pl an.

Wiere the state |l aw has only an indirect effect on an

ERI SA plan, Travelers directs us to determ ne Congress’
i ntent concerning preenption. Travelers indicates that any

state | aw whose only inpact upon enpl oyee benefit plans
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results fromthe likely inpact on plans of economc

i nducenments or disincentives is to be preenpted only in
narrow circunstances -- nanely, where the “state | aw m ght
produce such acute, albeit indirect, economc effects, by

intent or otherwise, as to force an ERI SA plan to adopt a
certain schene of substantive coverage,” that |aw “m ght

i ndeed be preenpted.” 115 S. C. at 1683 (enphasis
supplied). Were, in contrast, the state | aw does not
inplicate the basic intent of the preenption provision -- “to
avoid a multiplicity of regulation in order to permt the
national Iy uni formadm ni stration of enpl oyee benefit plans”
-- no preenption should be found. 115 S. C. at 1677-78.
B. California' s Law Involves Areas Of
Traditional State Regul ation And Warrants
The Strongest Presunption Agai nst
Preenpti on.
The California Labor Code provision here at issue cones

to this Court with the strongest possible presunption agai nst

ERI SA preenption because it lies at the intersection of three
different “areas traditionally subject to |local regulation,”
Travelers, 115 S. Q. at 1683, and should therefore be

decl ared preenpted only upon the cl earest show ng that
Congress intended this result.
One area is apprenticeship, which the history (discussed

supra at pp. 2-6), shows has been a traditional state concern

fromcolonial tinmes. The second area is private sector wage
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regul ation, that Morash recognized as a traditional area of

state concern which ERI SA was not intended to reach. Wage
regul ation standing alone is entitled to the “starting
presunption that Congress did not intend to supplant state
law.” Travelers, 115 S. C. at 1676. The third area is
state authority to generally regul ate the wages and hours of

t hose who work on state funded construction projects. See

WW Atkin v. State of Kansas, 191 U S. 207, (1903). The

tradition of state regulation in this area is long, and
nodern state prevailing wages laws fall in this line of
authority. (See, supra, at pp. 6-13.)

No claimis nmade here that ER SA preenpts any one of
these areas. Rather, it is their intersection in a rule that
defines an apprentice on a state public work as one
regi stered in an approved programthat is chall enged.
Apprenticeship | aws have existed since the Elizabethan era,
and have been a fixture in Amrerica since colonial tines.
States' general concerns with apprenticeship | abor standards
grew, first in admnistrative practice, then in |egislation
and regulation, into a state rule defining apprentices as
t hose regi stered under federal standards. In the course of
that growm h, federal |aw specifically recognized and endorsed
a strong state role.

By the 1920's, industry's need, and the progressive

era's interest in popular education, child | abor, and the
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creation of enforceable | abor standards canme together in the
first conprehensive state |aws to produce state

“regi stration” and “apprenticeship standards” as fornal
aspects of "apprenticeship.” The first conprehensive state

| aw was enacted in Wsconsin in 1911 (amended 1923), foll owed
by Oregon in 1931. ® Both these statutes expanded the common
| aw based “indenture” of an apprentice to a naster into the

nodern “witten agreenent,” to clarify and expand what nust

be taught to apprentices. Both states specified what woul d be

in an apprentice's "witten agreenent,"” together with
requi rements that such agreenents incorporate trade group or
mul ti-enpl oyer "schedul es” of processes to be worked. These
were the predecessors of what are now "apprenticeship

standards. " Each state defined "apprenticeshi p® under these
new | aws as a distinct nethod of training to learn a trade.®
Each | aw had requirenents that foreshadowed the nodern
"registration" of apprentice agreenents.® In short, these
early |l aws expanded the role of the state fromone focusing

| argel y upon passive resolution of disputes to one involving

8 The statutes are reproduced in Scri MsHAaw at 237 App. A
(Wsconsin) and 244, App. B (Oregon).

° Just as participation was marked by state approval, so too the
certification of conpletion cane fromthe state. ScrimHAW at 209-211
(W sconsin) and Appendi x B (Oregon).

0 Oregon provided that one was not participating in
“apprenticeship” unless there was a witten agreenent, which had to be
for a six nonth term ScrimsHAW at 247. (Oregon, | NDENTURE
STIPULATIONS, Il Definitions, (1) the Apprentice). |In Wsconsin there
was a requirenent that the term “apprenticeship” could not be used
without a witten agreenent subject to the state |law. Scr MsHAw at 211,
W sconsin, Rule 10.
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active oversight of the quality of private supervision and
training of apprentices.

In the early 1930’s the federal governnment adopted and
pronoted the states' traditional apprentice registration
requirements for apprentice standards, which set out m ninum
requirements for education and training, culmnating in
federal standards.™ Executive Order 6750-C, Jan. 23, 1934,
set up a Federal Committee which brought together industry
groups, | abor and | ocal government for the first tine on a

nati onal level. See generally Safequard at 72.

The Comm ttee recommended and pronoted basic nationa
standards for apprenticeship in 1935. Pamerson at 59, 64. In
doing so the Conmttee outlined a five point program of
apprenticeship regulation to be conducted in the states by
state commttees, including provisions on apprentice wages,
length of term continuous enploynent, on-the-job training
and cl assroom education, Safequard at 47. (report of
Conmttee), 23-25 (testinony of Rosenthal); ParTerson at 40. In
1937, the Secretary of Labor published "Suggested Language
for a Voluntary Apprenticeship Bill" drafted by the Conmttee
that incorporated the five points of the 1934 proposal . Ao,

1 The econonic dislocation of the Depression inspired an
unpr ecedented intrusion of the federal governnent into economc affairs
by the mandatory industry "codes" of the National Recovery Act.
Apprenticeship proved the exception to the federalization of econonic
relations with the states retaining a significant role. Apprenticeship's
traditional voluntary character let the Committee's involvenent in
apprenticeship survive the dem se of the NR A
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supra, at 247. The purpose of that suggested bill was to

establish "conditions of apprenticeship which provide a fine
standard of training, practically simlar in all states."

Saf equard at 23-25, (testinony of Rosenthal.). The

definition of an apprentice (quoted supra, n.3), both used by

the federal governnment and pronoted to the states, restricted

the definition to sonmeone covered by a witten agreenent
registered wwth a State Apprenticeship Council (where no such
Counci|l exists, registration is with the Federal Commttee on
Apprenticeship). Safeguard at 73-74; PaATTERSON at 78; DaANAHER,
APPRENTI CESH P PRACTI CE IN THE UNITED STATES 7 ( Graduat e School of

Busi ness, Stanford University, Business Research Series No.

3, 1945) (Role of the Conm on App.). Thus, portions of the
Wsconsin and O egon nodel definitions of apprenticeship
becane federal standards, and then spread to other states by
way of the Federal Commttee.

In 1937, in the Fitzgerald Act, Congress stated its
intentions to pronbte state activity in the area of raising
apprentice | abor standards. Congress used the terns "l abor
standards necessary to safeguard the welfare of apprentices,"”
as well as "standards of apprenticeship” to describe what
states were both to "fornulate” and "pronote.” Those | abor
standards were to be included in "contracts of
apprenti ceship.” The sponsor of the bill proposed that the

Federal goal would be to protect |abor standards generally,
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Pet. App. at 114, 117-119, and specifically to pronote
cooperation with the states.

MR FI TZGERALD. The bill sets up standards by

Federal cooperation with the States and through the

formation of voluntary commttees in the States,

throwi ng a cloak of protection around the boys and
girls and setting up standards and protecting them
and guaranteeing that when their tinme of service in

a trade has expired, they will come out full-

fl edged nmechanics. It also incorporates vocational

education in the plants. Pet. App. at 114,.

The hearings on the bill produced testinony that
apprenti ceship was distinct fromother training because
apprenti ceship was under a witten agreenent and standards.
Wt nesses commended the Federal Conmttee's standards which
were to apply to all endeavors defined as apprenticeship and
di sti ngui shed between apprentices on the one hand, and
hel pers and short termlearners on the other. One such
di stinction was that every apprentice should have 144 hours
of classroominstruction; another that every apprentice
shoul d work under a witten agreenment or an indenture; and,

finally, that every agreenent shoul d be approved by a third
party who would act as the arbiter of disputes. Safeguard at
72-75, (testinony of PaATTERSQN) . '

The Departnment of Labor, charged with putting the

Fitzgerald Act in effect, effectuated Congress' intent by

2 patterson was likely to know Congress' intent to distinguish

bet ween ot her training and apprenticeship because he had been invol ved
with the Federal Committee established by the Executive Order; had
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setting up a partnership with the states around a conmon

definition of "apprentice," based on approval of the
apprentices' prograns as neeting federal standards. By
January 1, 1946, 16 states and Hawaii had enacted
apprenticeship laws, and 9 states set up apprenticeship
councils recogni zed by the federal government. PATTERSON at 43.
Anot her 10 states had state apprenticeship councils w thout

| aws. PattersoN at 68. The federal apprenticeship effort saw
itself as a placeholder until states assuned their
responsibilities to approve standards and register

agreenents. Once a state council was recognized, its
authority to define "apprentice" was not only for state |aws,
but was also for federal wage laws.*® In the eyes of the
Depart ment of Labor, seeking recognition under the Fitzgerald

Act was the first thing a state apprenticeship council should

do 14

testified for the passage of the Act; and acted for the Secretary of
Labor in the initial interpretation of the Act in the decade thereafter

13 See, Supra, n.3 and acconpanying text. There was never a
proposal to federalize the handling of apprentice conplaints agai nst
contractors, or conmittees, despite the well recognized fact that, in
any work or educational situation involving youth, disputes will arise.
M sunder st andi ngs were frequent in the old days of guild-apprentice
agreenents, as noted in RorRABAUGH, and were on the stage. See G LBERT AND
SULLI VAN, PIRATES OF PENzZANCE (1880).

4 "Such designation neans nuch because it indicates that the plan
and standards of the council are in accord with the national schene of
apprenticeship. After the council has been officially recognized ... it
isin a positionto act on all nmatters such as exenption fromfedera
wage m ni nuns, approving industrial establishnments for apprenticeship,
and carrying out the agreenents made on a country-w de basis with
managenent or | abor organi zations." PATTERSON at 69, 72.

DI LL PET BRI EF-1. 2f 31



In sum all three of the state concerns which intersect
in California defining an apprentice as one registered under
federal standards -- protecting workers’ wages, setting rules
governing public contracting, and pronoting effective
apprenticeship prograns -- were areas of extensive and
traditional state regulation |ong before ERI SA was enact ed.
So too was the states' practice at issue here, the use of the
federal definition of registered apprentice, and this use is
entitled to a presunption agai nst preenption.

C. California's Law Does Not Reference ERI SA
Pl ans.

The apprenticeshi p wage provi sion of section 1777.5 does
not make the kind of clear and direct “reference to” enployee
benefit plans that has been fatal, without nore, in a narrow

group of cases. Mackey, District of Colunbia v. Geater

Washi ngt on Board of Trade, 506 U S. 125 (1992), and

| ngersol | -Rand Co. v. Mcdendon, 498 U S. 133 (1990)."

California' s Labor Code section 1777.5 does not make
reference to any enpl oyee benefit plan. It provides that

contractors, not apprenticeship prograns, may pay a |ower

S \Wile the Court held generally that a direct reference to

ERI SA pl ans, without nore, can trigger ERISA preenption, it is
noteworthy that in none of the cases did the Court’s analysis end
with the observation that there was such a reference. Rather, the
Court in each instance |ooked for, and found, other significant

i ndi cations either that Congress nust have intended preenption
because of other provisions in ERI SA addressing the sane issues as
the state | aw (Mackey and I ngersoll Rand), or that the state | aw
in question had a direct and significant burden upon ERI SA pl ans
(Washi ngt on Board of Trade).
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wage to regi stered apprentices on public works. The | aw does
not require any enpl oyee benefit plan to do anything, or to
have any particular structure or formof admnistration.?
The law is not predicated on the existence of an enpl oyee
benefit plan.

California defines a “regi stered apprentice” as one
wor ki ng under "apprenticeship standards" and "witten
apprentice agreenents.” Ca.. Lae. Cooe Section 1777.5. Pet.
App. 58-63. By cross reference to the definition of
apprentice in Labor Code section 3077, those standards and
witten agreenents are to be part of "an approved progrant of
trai ning and education.' However, such an apprenticeship
“prograni is not the sane thing as an ERI SA-covered
apprenticeship plan. Sone enpl oyers provide unil ateral
apprenti ceship training under approved standards w t hout ever
creating an ERI SA covered benefit plan. In Wsconsin, with a

| ong- est abl i shed apprenticeship tradition, inmediately before

¥ This is in contrast to state rules determ ning when a sponsor

may create a plan, or subnmit an existing plan for approval. Such rules,
ainmed directly at plans, raise very different ERI SA concerns. See,
e.9., Associated General Contractors v. Smth, 74 F.3d 926 (9th Cir.
1996). Al parties concede such direct regulation is not at issue here.
There was no chal l enge bel ow to the approval process or the standards
applied. Such an issue of state law directly referring to a plan is not
present here because, in the proceedi ngs bel ow, the new apprenticeship
program s sponsor did not challenge the state approval process.

7 Under Electrical Joint Apprenticeship Conm v. McDonald, 949
F.2d 270 (9th Gr. 1991), cert. denied, 505 U S. 1204, (1992) and
Sout hern California ABC v. California Apprenticeship Council, 4 Cal. 4th
422, 14 Cal. Rptr. 491 (1992), the state nmay not inpose additiona
criteria for approval. California does not dispute that it nmay not
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ERI SA apprenticeship commttees "sel dom had financia

support . '®

Depart nment of Labor regul ati ons make cl ear that
“neither on-the-job training nor classroomtraining paid for
out of an enployer's general assets is an ERISA plan.” 29
C.F.R § 2510.3-1(b)(3)(iv) (1995); 29 C.F.R § 2510.3-1(bh)
(1995); 29 C.F.R § 2510.3-1(k) (1995); 40 Fed. Reg. 24,643
(1995); ERI SA Advi sory Qpinions Nos. 76-01 and 83-32A

The program st andards whi ch nust be approved descri be
the sel ection and training requirenents and wor ki ng
conditions for apprentices. They include provision for
related instruction, on-the-job supervision, review of the
apprentice's progress, progressively increasing wages, an
outline of the work processes in which the apprentice is to
be trained and a procedure for the resolution of disputes.
See simlar definitions in Ca. CooE Recs. tit. 8 § 205(f)
(California definition) and 29 CF. R 8§ 29.5 (federal
definition). These program standards apply regardl ess of
whet her the programis ultimately provided by an ER SA pl an,
and therefore the statute cannot be said to make reference to

ERI SA pl ans.

i npose such requirenents for approval beyond the categories set out in
the Fitzgerald Act regul ations defining apprenticeship standards.

'8 CENTER FOR STUDI ES | N VOCATI ONAL AND TECHNI CAL EDUCATI ON, RESEARCH I N
APPRENTI CESHI P TRAINING 86 (1967) ("78 percent of them have no source of
financing").
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D. This Law Has A Perm ssi bl e Purpose And
Ef fect Which Congress Did Not Intend To
Preenmpt .
Since the Labor Code’s use of the term*“registered
apprentice” is not a direct reference to an ERI SA pl an, under

Travel ers we nust undertake a fuller analysis of the purpose

and effect of the law. On examnation we find that the term
“regi stered” apprentice is needed to define those |ess
skilled workers who may be paid the | ower apprentice wage on

a public construction project. This |law has a direct and

pur poseful connection to the paynent of wages and the
enpl oynent of workers on public works projects. Therefore,

under Travelers, the question beconmes adducing the intent of

Congress. W nust ask whether there are any specific
indications “in the | anguage of [ERI SA] or the context of its
passage [that] indicates that Congress chose to displace
[here state registered apprentice wage rates], which
historically has been a matter of |ocal concern.” (bracketed
material added) 115 S. . at 1680.

At the tinme of ERI SA's passage, the partnership between
the states and the federal governnent under the Fitzgerald
Act had been in existence for 40 years. Both the |ongevity
of this partnership and the federal policy behind it suggests
t hat Congress woul d not have intended to overturn the states’

ability to define an apprentice on a public works project by
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reference to registration, w thout any mention of such an
intent in ERISA or its legislative history.

State registration of apprentices proved useful for
advanci ng ot her congressional goals, in addition to its
original Fitzgerald Act goal of inproving |abor standards for
apprentices. |n such extensions, Congress assumed that the
states would continue to exercise their authority to approve
prograns neeting federal standards, and the Departnent of
Labor woul d continue to encourage the states to do so.
Congress’ earliest expansion of use of the regi stered
apprentice as a benchmark for sone level of quality in
training was the contribution to the training effort during
The Second World War, PatTersan at 134- 144, followed by efforts
to include returning veterans to the skilled | abor narket,

id.; currently 38 U S.C 88 3108, (benefits), 3452(e)

(apprenticeship to be one approved by BAT or states) (1994).
O her statutes included apprenticeship, defined as conform ng
with federal standards by state or BAT recognition, as one of
the | adders for the economcally displaced, unskilled or

dependent to | eave poverty.*®

» The Carl D. Perkins Vocational Education Act and the Applied
Technol ogy Act Amendrments of 1990. 20 U.S.C. 88 2301, 2323 (state
plan), 2471 (federal or state registration of apprenticeship prograns)
(1994); The School to Work Qpportunities Act. 20 U S.C. 8§ 6101
6103(13), (14) (federal or state registration of apprenticeship
prograns), 6123 (state plan), 6143 (state plan), 6145 (sub-grants to
| ocal partnerships)(1994); The Adult Education Act. 20 U S.C 88§
1211(b) (literacy prograns for comrercial drivers), 1211(c), (e)
(approved apprenticeship training program as defined by the Nationa
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In Travelers this Court observed, concerning states

efforts to control medical costs with federal encouragenent,
t hat Congress was unlikely to have undone such efforts

wi thout significant nention in the |egislative history of
ERISA. 115 S . at 1681. The federal state partnership
under the Fitzgerald Act is at |east as extensive, and is
based on ol der and nore explicit Congressional intent. It
seens very unlikely that Congress woul d have undone the
partnershi p between business, |abor and a majority of states
inits own apprenticeship effort, then over 40 years ol d,

w t hout some extensive discussion and debate. Yet,
practically the only discussion in the record is a sentence
from Representative Dent addressing a m nor point concerning
reporting requirements for apprenticeship plans indicating an
intent that the Secretary of Labor mnimze ERI SA s inpact on
reporting requirenments for such plans: “W clearly expect
the Secretary of Labor to continue his present policies with
respect to such plans, and exenpt themfromthe reporting
requi rements unless a clear reason for changing that policy
is showmn.” 120 Cow Rec 29197 (1974) (remarks of Rep. Dent).
See al so 120 Cowc Rec 29932 (remarks of Sen. Wllians), |If

Representati ve Dent showed know edge and concern about

ERI SA's inpact on this relatively m nor operational aspect of

Apprenticeship Act) (1994); Vocational Training for Adult Indians. 25
C.F.R 8§ 27.8 (1995) (federal or state approval of apprenticeship
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apprenticeship, then had the intent been to undo 40 years of
practice, it is likely he or some other nmenber woul d have
made extensive conments.

The Secretary of Labor, charged with both Fitzgerald Act

and ERI SA responsibilities, issued regulations which assune
that the states' traditional role of pronoting apprenticeship
and regi stering apprenticeship prograns neeting federal
standards was both to continue and was to be encouraged. The
regul ati ons were pendi ng during consideration of, and were
enacted just after passage of, ERISA Gven the role of the
Secretary of Labor as adm nistrator of both the Fitzgerald
Act and ERI SA, pronul gation of the 1973-1977 Fitzgeral d Act
regulations is a close and inforned view of Congress'
understandi ng of the propriety of states' continued use of
the federal -state partnership's definition of apprentice.
The regul ations formalized the standards previously suggested
to the states. They also regularized the recognition, which
had exi sted since at |east 1938,% of the state as the agency
to define who was a regi stered apprentice for various federal
| abor standards which treated apprentices differently from

those in |l ess formal training.

program; Job Training Partnership Act. 29 U S . C § 1501, et seq.

(1994).
2 |In addition to the federal acts cited supra, n.19, see

regul ati ons applicable to enpl oynent of apprentices pursuant to 8§ 14 of

the Fair Labor Standards Act, 29 CF. R 88 521.1 - 521.11 (1995).
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These regul ati ons were adopted in 1977 wi thout any

indication in the corments in the Federal Register, Pet. App.

94-106, that ERI SA had just preenpted the states' ability to
use this common definition of an apprentice for state
purposes. It seens extraordinarily unlikely that the
Secretary of Labor, who enforces ERI SA, woul d be pronul gating
regulations inviting nore states to becone approved to
“regi ster” apprentices if he understood that Congress had
just preenpted its use by ERI SA
E. Congress' Purpose For ERI SA Suggests

Positive Reasons Why States Should Retain

the Ability to Recognize "Regi stered"

Apprentices.

Finally, as in Travelers, the overall purpose of ER SA

is a further source of guidance as to whether Congress
i ntended via the general, vague |anguage of the preenption
clause to preenpt a state prevailing wage for registered

apprentices. Cf. 115 S C. at 1677. ERI SA was intended, in

part, to protect the interests of workers in actually
receiving benefits fromenpl oyee benefit plans. Mrash at
1673. To require California law to recogni ze all training

pl ans as though they neet the sane standards as approved
apprenti ceship prograns would hardly serve that purpose, and
woul d make it nore likely that sone workers who thought they
were apprentices would receive only the | ow apprenti ce wages,

with little or none of the on-the-job training or rel ated
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i nstruction which apprentices are to receive in federally
def i ned apprenti ceship.

ERI SA was intended to allow for uniformplan structure
and adm nistration. Allowng states to use the federal
definition of “registered apprentice” does not introduce the
kind of lack of uniformtreatnment of plans which ER SA sought
to prevent. The Fitzgerald Act regul ations provide the
states with criteria for evaluating an apprenticeship
program since neeting the federal requirenments is al so
California s criteria for approval of a program The only
variation is the need to have work process standards which
accurately reflect the local construction practices and
bui I di ng codes. For exanple, an apprentice in California
wi Il be learning earthquake specific construction technique,
and school -based training in California will also depend on
| ocal conditions, |ike the accessibility of the school.?
Both are inevitable sources of variation arising froml ocal

background differences, just as hospital rates in Travelers

vari ed, independent of the state |law in question.

F. The Indirect Effect That Section 1777.5
Has On ERI SA- Covered Apprenticeship
Programs Does Not Force Any Particul ar
Pl an Structure.

2! Indeed, while the Fitzgerald Act regul ations provide for sone
reciprocity in program approval, that reciprocity does not extend to
prograns in the building and construction industry. 29. CF. R §
29.12(b)(8) (1995). Pet. App. 101-104.
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As we have shown, the California |l aw does not directly
make reference to ERI SA plans, but serves purposes which are
crucial if the state is to maintain an effective and fair
prevailing wage system The California statute does,
however, have an indirect econonmi c effect on apprenticeship
progranms. In Travelers we are told that if a “state |aw
m ght produce such acute, albeit indirect, economc effects,

by intent or otherwise, as to force an ERISA plan to adopt a
certain schene of substantive coverage,” that |aw “m ght

i ndeed be preenpted.” 115 S. C. at 1683 (enphasis
supplied). That is not the case here. The indirect economc
effect in this case arises only fromthe possibility that the
exi stence of the | ower apprentice wage will provide an
incentive to some unregistered training prograns to try to
i nclude the federal substantive provisions needed for
approval . Such approval nakes apprentices registered in the
program nore attractive workers on state and federal public
wor ks projects. A better program neeting higher |abor
standards nay cost its sponsors nore. A contractor who is
consi deri ng an apprenticeshi p program and who w shes to work
on public works projects may wi sh to incur the increased cost
of this higher |evel of training because of the ability to
pay the apprentice wage on public works.

The fact that an apprentice wage break may provi de an

incentive to a subset of ERI SA-covered prograns to becone
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approved by neeting federal standards has the kind of
i ndi rect economc effect on an ERI SA plan which is not

preenpted under Travelers. This is so because, as discussed

above, the state law limting the apprentice wage to

regi stered apprentices serves a legitimte purpose of

mai ntaining the integrity of prevailing wage classifications
and because it is the sort of preexisting area of regul ation
whi ch survives absent a "clear and manifest"” purpose by

Congress to preenpt. Travelers at 1676.

The California law in question presents an exanpl e of
the kind of situation where the text of ERI SA is unhel pful.
The state must of necessity define “apprentice” in sone way
if the state is to regul ate wages on state funded public

wor ks proj ects. ?2

Any prevailing wage laww |l “relate to”
apprenti ceship, either by accomodati ng apprenticeship by
defi ning those who can be paid | ess, or by inpeding the use
of apprentices on public building projects by requiring al
workers to be paid at journey level rates. Consequently a
prevailing wage | aw whose primary purpose is to set journey
| evel wages cannot be neutral as to its effect on the use of

apprenti ces.

22 This is sinmilar to the problemfacing a state concerning val ue

added tax laws. Such a |aw nust define conpensation in sone way and
sone nethod will nention ERI SA covered benefits. See, Thiokol Corp.,
Morton International, Inc. v. Roberts, 76 F.3d 751, 754-755, 759 (6th
Cir. 1996).
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Absurd results can foll ow even when a state with a
prevailing wage | aw acconmobdat es an apprentice wage, as nost
do. The law nust contain a definition of apprentice and
there are limted alternatives. One alternative is to allow
a contractor to unilaterally determ ne which workers will be
paid the | ower apprentice wage. G ven that public works are
nearly always required to be awarded to | ow bidders, this
tenptation would, in all likelihood, rapidly expand the
nunber of persons paid as apprentices beyond the wil dest
dreans of those in Congress who passed the Fitzgerald Act to

pronote apprenticeship. Cf. Building and Const. Trades v.

Donovan, 712 F.2d at 625 (prevailing wage | aws can be
subverted by arbitrary classifications). Contractors nust be
able to bid on public works w thout concern that a conpetitor
wi Il have an unfair advantage in the bid process by using
wage rates premsed on the availability of an unlimted
nunber of phony apprentices.

A second possibility is for each of the 28 states with
“apprentice wages” to nmake up its own definition of
apprentice. That would hardly harnonize with Congress’ goa
in ERISA of elimnating conflicting state regul ati on since 28
states could cone up with 28 uni que definitions, sone
inmposing criteria above the federal standard and ot hers
bel ow. This approach would further conplicate matters within

t he state because the Davis-Bacon Act and regul ati ons,
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requiring the paynment of prevailing wages on federally funded
public works, restricts the apprentice wage to apprentices
regi stered under federal standards. 29 CF.R § 5.5(a)(4)
(1995), This could set up conflicting regulation both within
a state and between states.

A third approach, used by California since the 1930’ s,
is to use the sane definition of apprentice on state public
works as that used on federally funded public works subject
to Davi s-Bacon. The approach serves the purpose of
conformng the state practice on state public works with the
practice on federally funded public works, which sinplifies
things for contractors who bid on public works. This is
especially useful since projects will sonetimes acquire a
federally funded character although initially planned as
state funded. This third approach does not produce the kind
of “conflicting” state |law that Congress intended to preenpt.

Thus, the states' near uniform practice of having
apprentice rates in their prevailing wage | aws and, when
faced with the need to define an apprentice, their practice
of adopting the federal definition of "registered"
apprentice, has the kind of indirect economc effect on sone
ERI SA- covered "pl ans, funds or prograns” that Congress woul d
not have understood to "relate to" themas that termis used

in ERISA' s preenption clause, § 1144(a).
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1. ERISA' s Federal Savings Clause Protects

California' s Law Which Carriers Out The Goal s

Of The Federal -State Apprenticeship Scheme

Under The Fitzgerald Act.

ERI SA' s federal savings clause ("savings clause"), 8§
514(d), 29 U.S.C. 8§ 1144(d), reflects the fact that ER SA was
not a deregul ation of pension and wel fare plans, conpare,

Mrales v. Trans Wrid Airlines, Inc., 504 US 374 (1992),

but rather an attenpt to establish plan regulation "as

exclusively a federal concern.”™ Al essi v. Raybestos-

Manhattan Inc., 451 U S. 504, 524 (1981). The savings cl ause

provides that all other federal |aws (except as specifically

excepted) and all federal regulations and rul es shall be

preserved and not "alter[ed], anend[ed], nodif[ied],
invalidate[d], inpair[ed], or supersede[d]" by ERI SA

One such federal lawis the Fitzgerald Act of 1937,
enacted to pronote and extend | abor standards necessary to
safeguard the welfare of apprentices. As denonstrated
earlier, Congress intended to acconplish this goal in |arge
part by supporting and encouragi ng state prograns for
pronoting apprenticeship. (See, supra, pp. 25-29.)

The Fitzgerald Act is the authority for the nationa
apprenticeship regulations and rules issued in 1977. These
regul ations formalized the national policy on apprenticeship,
and were designed to "set forth | abor standards to safeguard
the wel fare of apprentices,” and to "extend the application

of such standards" both by formally clarifying the content of
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"standards" and witten agreenents, and by establishing a
uni form set of procedures for registration of prograns by
state apprenticeship agencies, valid for multiple federal
purposes. 29 CF.R 8 29.1(b) (1995). 1In those 26 states
approved under these regulations as State Apprenticeship
Council states, the regulations avoid the need for a
duplicative federal bureaucracy in an area of traditional
state invol venent.

Shaw v. Delta Airlines, 463 U S. 85 (1983) recognized

that where the federal schene itself incorporates a role for
the states, the savings clause necessarily protects that role
frompreenption; if it did not, then the federal |aw would
certainly be "inpaired" and "nodified" by ER SA

The Nnth Grcuit held that the savings clause is not
appl i cabl e here because, under Shaw, that clause serves to
preserve state enactnments only to the extent that there is a
federal enforcenent schenme that depends on state |aws, i.e.
if the state role under federal lawis other than enforcing a
federal requirenent, the savings clause is inapplicable.
Shaw, however, denonstrates that the determ nation of whether
displacing a certain state law inpairs federal |aw instead
turns on analysis of the particular statutory schene. Shaw
concerned the joint federal-state enforcenent effort set

forth in Title VII of the Gvil R ghts Act of 1964, 42 U. S C

2000e et seq.
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First, in analyzing Title VIl, Shaw concl uded t hat

because of "the inportance of state fair enploynent |aws to
the federal enforcenent schene, preenption of the Human
Rights Law would inpair Title VIl to the extent that the
Human Ri ghts Law provides a neans of enforcing Title VI1's
commands.” 463 U S. at 103-04. Shaw nakes clear that the
savings clause can protect state efforts where the states are
not mandated to take action under federal |aw but do so

voluntarily. Shaw noted that the federal agency that

enforces Title VII depends on the states as willing partners
in enforcing Title VII's nondi scrimnation provisions. Even
t hough an enpl oyee would still have remedi es through the
EECC, preenption would disrupt the joint federal -state

enf orcenent schenme both because the EECC wor kl oad woul d
dramatically increase and because there would be a | ess

ef fective enforcement of Title VII. 1d. at 103 n. 23 and

acconpanying text. Either result constitutes sufficient
"inpairnent” to invoke the savings clause.

I n apprenticeship, |ikew se, the savings clause protects
the states' actions in furtherance of the federal-state
partnership enbodied in the Fitzgerald Act. Wile the
Fitzgerald Act affirmatively pronotes apprenticeship and
encourages the states to do so, and Title VIl sinply
prohibits discrimnation, that distinction is not significant

because the savings cl ause speaks of "any |law of the United
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States.” The pertinent point is that Shaw found that the

joint enforcenment schene was saved, including the states'
efforts to pronote access to redress for discrimnation.
Second, Shaw al so held that state discrimnation |aws
prohi bi ti ng conduct not otherw se unlawful under Title VI
are not saved frompreenption. 463 U S at 103-04. But that
hol di ng was based on the fact that Title VII itself did not
provi de any general role for the states in pronoting fair
enpl oynent practices, but instead depended on state aid only
in enforcing Title VIl norms. 463 U S. at 103. There is no

indication in Shaw that the savings clause does not protect

that federal schene frominpairnent where a federal statute
declares that the state rol e surpasses sinple enforcenent of
federal standards, and enconpasses as well state activities
designed to affirmatively pronote use of those federa

st andar ds,

For the follow ng three reasons, the federal -state
partnership enbodied in the Fitzgerald Act's schene and that
statute's articul ated goal of pronoting the furtherance of
| abor standards necessary to safeguard the wel fare of
apprentices would be profoundly inpaired if state prevailing
wage | aws cannot di stingui sh between regi stered apprentices
in progranms which neet federal standards and unregi stered

apprenti ces.
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1. Because government contracting rules normally
require awards to the | owest bidder (Javes Acrer, CaLIFORNA
CovsTRuCTION LawManuaL 283 (4t h ed. 1990)), transferring the
state's authority to define apprentices to any contractor
willing to set up an ERI SA plan and use the nane
apprenticeship would set in notion a | abor nmarket distortion
rui nous to the expressed congressional goals of the
Fitzgerald Act and its inplenenting regulations. Such a
judicially created rule nakes it inpossible for states to
recogni ze any cost di sadvantages to contractors who train
apprentices up to the federal standards, and invest the
supervi sory and journey worker time for on-the-job training.

Under such a rule, a conpeting contractor can pay a
| ower apprentice wage to any worker whom he places in a
generi c unapproved program which is |ess costly because it
has no objective training standards, is thrown together for a
singl e contract, |acks outside schooling or safety training,
and allows an unlimted nunber of apprentices to work
regardl ess of whether journey |evel workers are present to
provide on-the-job training, but is covered by ERI SA

Because of this, if states cannot |imt the apprentice
rate on public works jobs to apprentices in registered
programns, then their apprentice wage break will deprive
contractors who participate in registered prograns, and their

regi stered apprentices, of work opportunities. The effect of
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such a regime would be to di scourage not encourage the

i nclusion of federal apprenticeship standards in contracts of
apprenti ceshi p.

2. In the long run, an equally severe inpairnment of the
Fitzgerald Act and its inplenmenting regulations wll result
fromlower construction quality corresponding to the | ower
skill level of the work force caused by | ower standards of
training. Wth no guarantee of the quality of training, the
state will have little incentive to pay contractors for
unskilled work on the state's own projects. Al though
apprentices registered in state approved prograns are, by
definition, less skilled than the journey |evel workers, they
are at | east overseen by journey |level workers on the state
job and participate in ongoing classroominstruction. 29
CFR 8 29.5(b)(9) (1995). Unskilled workers in ad hoc
i nformal prograns, on the other hand, are not necessarily
provi ded such supervi sion, and may produce work that is
unsound or even dangerous. The states have been willing to
al | ow apprentices to work on publicly funded projects
al though they are less skilled than journey |evel workers,
since at |least the contractor has a self-interest in teaching
the apprentices to work up to high standards because the
contractor nust live with the consequences of the teaching

beyond t he one state-funded public work.

DI LL PET BRI EF-1. 2f 50



The likely result of preenption is that states wll
sinply elimnate the apprenticeship wage on public works
projects, thereby vastly constricting the on-the-job training
opportunities for apprentices generally. Again, such a
result directly "inpairs" the operation of the federa
apprenticeship programby limting the avail abl e training.

3. Additionally, if the 26 states that now voluntarily
undertake the investigation, registration, and approval of
programns aut horized by BAT cannot use the resulting
certification for any state purpose whatever (including, for
exanpl e, determ ni ng which apprenticeship prograns shoul d
receive state funds to support their educational prograns),
there remains little reason to devote state resources to so
nodest a role. Rather, if states are limted to the role of
registrar for the federal governnment under Davi s-Bacon and
ot her statutes, then states may well find other nore pressing
uses for limted public resources.?

The Fitzgerald Act and the cooperative scheme which its
regul ations create would be inpaired if the states no | onger
vol unteer for the apprenticeship registration work. Wre the
states to turn all apprenticeship responsibility to the

federal BAT, the transfer would dramatically increase the

Z California also provides just under seven nillion dollars in

support of the education of registered apprentices in the comunity
coll ege system (See, supra n.6.) It is unlikely that this financial
support would continue if California were precluded from naki ng any
state | aw use of the registration concept and criteria.
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scope of federal responsibility. The scope of the resulting
addi ti onal burden on the federal governnment woul d be

consi derable.? Such a transfer of registration
responsibility to the federal government would directly

i mpair both the general purpose of the Fitzgerald Act to
encour age apprenticeship and the specific purpose of the
Secretary's regulations, to establish and rely on state

regi strati on agenci es.

Beyond the Fitzgerald Act, preenption would inpair
several other federal statutes, and future responses to the
need for nore effective training of skilled workers. The
Davi s- Bacon Act woul d be inpaired. Davis-Bacon rules
restrict the wage break on federal public works jobs to
regi stered apprentices in approved prograns. A different
rule for state projects would create the absurd situation
that ERI SA, in the name of uniformadm nistration for plans,
creates one set of rules for a contractor working on a
federal courthouse or jail and another set of rules when that
sane contractor goes across the street to wire the sound
security systemin, as here, the county jail. The conplexity
and absurdity of the pay classification problens for
contractors woul d be nagnified when a project which begins as

state funded acquires federal support, and with that support,

2 In California in 1991 the BAT had four professional staff to
oversee 3,099 apprentices, while California s DAS had 79 professional
staff and 47,663 apprentices. G A O, APPRENTI CESH P TRAI Nl NG ADM NI STRATI ON,
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a different set of rules concerning apprentice wages. Al so,
once training slots are no | onger reserved for registered
apprentices on state public works jobs, their advancenent in
their craft will be vastly slower, creating a situation
where, on federal public works jobs, the work of apprentices
will be less skilled and the burden on contractors to provide
training to them nuch greater.

Addi tional Iy, numerous other federal |aws depend on
state registration of apprentices as a quality guarantee for
the allocation of benefits or exceptions to regul ati ons.
(See, supra, n.19.) For exanple, veterans benefits are
provided to veterans training in "registered" apprenticeship
prograns. 38 U S.C. 8§ 3687 (1994). |If the states pull back
fromthe registration process, or fail to encourage job
opportunities for registered apprentices, all these | aws,
unrel ated to benefit plans, wll be inpacted.

If states |l ose interest in apprenticeship at the tine
that apprenticeship is enmerging as a critical educational
tool, it will inpair efforts to ready the Amnerican work force
for the 21st century. See Education Goals and Standards:
Exam ning the Need to Inprove National Education and Job
Training Qpportunities Before the Senate Conm on Human
Resources, 103d Cong., 1st Sess. 13 (1993) (Secretary of

Labor Robert Reich). Even as Congress considers returning

USE, AND EQUAL OPPORTUNITY, 20 (1992) (Staff); J.A 96 (nunmber of
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nore authority in the area of job training and education to
the states, pending legislation, HR 1617, nonethel ess
Congress continues to focus on federal standards by relying
on "regi stered apprenticeship prograns.” It is one nethod of
assuring that federal noney will not be channeled into
wort hl ess progranms providing job training in nane only and
for the benefit of the programis organi zers, rather than the
trainees. |d. HR 1617, 104th Cong., 1st Sess. 88§ 5,
107(f) (H; 110(p) (3)(B); 241(c)(6); 323(b)(3) (A (IT) (1995).
The Fitzgerald Act and the Secretary's regul ati ons
provide a nodel for a federal -state partnership that pronotes

% \Where the states, as here, are

but does not nandat e.
participating in an explicit partnership to carry out federal
pol i cy, based on express congressional intent, and decades of
adm ni strative practice, the states are not acting as
interlopers. Elimnation of the state role in apprenticeship
woul d be devastating to the federal policy because of the
effect it would have not only in increasing a federal

wor kl oad, but also in transformng a partially state-based

systeminto an entirely Washi ngt on- based system

apprentices in 1990).

% Inthis respect it is sinlar to the cooperative relationship
in the area of bankruptcy exenptions, in which the federal system
depends on the state having its own exenption. State laws relating to
the exenpt status of pension funds have been held not preenmpted. 1n Re
Schlein, 8 F.3d 745, 753 (11th Cr. 1993) (the bankruptcy law relies on
state law to assist in the inplenmentation of the policy choices nade by
Congr ess) .
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CONCLUSI ON

This Court should reverse the decision of the N nth

Grcuit.
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